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BRIEF OF APPELLEES 


ISSUE PRESENTED 

Is a College student entitled to a full, trial-type hearing 
prior to his suspension from College? 

> 

STATEMENT OF THE CASE 

During the academic year 1970-1971 Plaintiff was an under- 
graduate student at Johnson State College in Johnson, Vermont. 

On Friday, December 11, 1970, as a result of information 
supplied by another student, officials of the college discovered an 
explosive device in the dormitory room of Plaintiff. The device 
consisted of a cardboard cylinder in which rocket propellant 
powder had been packed, sealed with wax and scotch taped. At 
the time the device was discovered it did not contain a fuse, al- 
though at an earlier time a fuse had been attached to it. 

Initially, the administration of the College attempted to 
process this matter through the Johnson State College judicial 
system. However, the “magistrates” of the system refused to ex- 
ercise jurisdiction and advised that the “civil authorities" should 
act upon the matter (Finding No. II). Then, and only then, the 
Lamoille County law enforcement officials, including members 
of the Vermont State Police and State’s Attorney Theodore 
Barnett, were notified by the administration of the College of the 
existence of the device. 

On December 15, 1970, officers of the Vermont State Police 
interviewed college campus witnesses, including Plaintiff. The 
officers asked Plaintiff whether or not he obtained a fuse for the 
device; Plaintiff lied in response to these questions, stating he 
had not obtained a fuse when, in fact, he had (Finding No. 12). 

In mid- December, the Vermont State Police made arrange- 
menu to have the device examined at the State Police Laboratory 
to determine iu explosive capabilities. On or about December 
Mth. the ^sident of the College advised Plaintiff that if the 
report received from the Laboratory indicated “the device was 
explosive and harmful to people and property” Plaintiff would 
be dismissed from College (Finding No. 14). 
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From the date of the difcovery of the device to February 11, 
1971, there were frequent and repeated discussions in person 
and by telq)hone between Plaintiff and members of the adminis- 
tration of tte College, including’ President Craig and Dean Mon- 
ticello. Defendants in this matter, concerning thir ’ncident. These 
discussions consisted, in part, of telephone calls made by Plain- 
tiff ‘Virtually every day” to Craig and Monticello during the 
Christmas recess. Plaintiff was made thoroughly aware of the 
nature of the charges against him as a result of these discussions 
and telephone conversations (Finding No. 17). 

On February 11, 1971, nearly two moaths after the incident, 
the administration of the College advised Plaintiff orally that the 
State Laboratory report indicated the device was explosive and 
that Plaintiff was suspended from the College. On February 12, 
1971, Plaintiff's suspension was confirmed by letter from the 
Administration (Fin^g No. 17). 

Within four weeks. Plaintiff had filed suit in Federal Court, 
seeking a Temporary Restraining Order to effect his reinstate- 
ment in College, and to recover damages. The late Chief Judge 
Leddy of the District of Vermont did not rule on the Temporary 
Restraining Order at that time, but suggested that the judicial 
system of :be College bear the matter. 

On March 19th, the “all-college court” of the College held a 
full bearing into the matter. As a result of the hearing. Plaintiff 
was reinstated as a student, upon certain conditions. Subsequent- 
ly, on March 31, the Appeals Court of the College modified the 
Order of the College Court, confirming, however, the reinstate- 
ment of Plaintiff upon certain conditions (Finding No. 18). 

Following his reinstatement. Plaintiff has remained a student 
in good standing at Johnson State College to the present time 
(Hnding No. 19). 

PROCEEDINGS BELOW 

Plaintiff asserted that his right to procedural due process wu 
violated by the procedure followed ^ the College, as outlined 
above. The District Court disagreed, found no violation of due 
process, and found in favor of Defendants Craig, Monticello and 
Johnson State College on that issue. Plaintiff has not contested 
the detailed Findings of Fact made by the Court, but Plaintiff 
has challenged the legal implications which the Court drew from 
the Facts. 
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QUESTION PRESENTED 

Under the circumstances of this incident, was the College 
obligated to provide Plaintiff with the full, formal proceedings 
traditionally associated with “procedural due process”, prior to 
his suspension? 

ARGUMENTS 

I 

PLAINTIFF HAD ADEQUATE NOTICE OF THE 
CHARGES AGAINST HIM AND MORE THAN ADE- 
QUATE OPPORTUNITY TO CONTEST THE CHARGES: 
HIS RIGHTS TO DUE PROCESS WERE HONORED BY 
DEFENDANTS CRAIG AND MONTICELLO IN THEIR 
OFFICIAL CAPACITY AND DEFENDANT JOHNSON 
STATE COLLEGE. 

The record shows that the campus court of Johnson State Col- 
lege declined to exercise jurisdiction over this matter, despite the 
request of the administration that the matter be disposed of in 
that forum. Therefore, alt*’'"jgh the initial desire of the admin- 
istration was to provide . ^intiff a hearing within the College 
judicial system, the matter was returned, unresolved, to the ad- 
ministration for resolution. What guidance did the administration 
have, at that point in late 1970, concerning their obligations 
under the due process clause of the Fourteenth Amendment? 

In Hannah v. Larch, 363 U.S. 420 (1960), it was said, 
“[A]s a generalization, it can be said that due 
process embodies the differing rules of fair play, 
which through the years, have become associated 
with differing types of proceedings. Whether the 
Constitution requires that a particular right ob- 
tain in a specific proceeding depends upon a com- 
plexity of factors. The nature of the alleged right 
involved, the nature of the proceedings, and the 
possible burden on that proceedings, are all con- 
siderations which must be taken into account.” 

The general rule is expounded similarly in Cafeteria and 
Restaurant Workers Loco! 473, AFL-CIO v. McElroy, 367 U.S. 
886 (1961) at «9S: 

“The very nature of due process negates any con- 
cept of inflexible procedures universally app'i- 
cable to every imaginable situation.” 
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It would be difficult to provide a college administrator with 
a more opi^ue mandate than that shown in the above Supreme 
Court opinions. In light of the extreme flexibility of the general 
rule concerning procedural due process, we submit that the ad- 
ministration of the College showed more than adequate sensi- 
tivity to the due process rights of Plaintiff. 

It is undisputed that Plaintiff was advised, on or about 
December 14, 1970, that he would not be allowed to continue 
at the College if the State Laboratory Report indicated “the de- 
vice was explosive and harmful to people and property" (Finding 
No. 14). 

It is undisputed that Plaintiff had numerous communications 
with the administration of the College between December 14th 
and the time of his suspension, February 11, 1971 (Finding No. 
17). Plaintiff cannot in good faith contend that be had no “op- 
portunity" to present his version of the events. 

It is instructive to note that the Supreme Court has recently 
reiterated its rejection of a rigid, formalistic approach to the re- 
quirements of procedural due process where agencies of the 

federal government are involved. In Arnett v. Kennedy, 

U.S. « — , 42 Law Week 4513 (April 16, 19^4), an employee of 
the Civil Service was dismissed from employment. The former 
employee contended that his dismissal, made without a trial-type 
pre-removal bearing, violated his rights to procedural due 
process. The Court denied that such a hearing was mandated 
by the Constitution and stressed the undesirability of requiring 
“inflexible procedures” by an agency « 4 the government to honor 
the procedural due process rights of an affected individual 

In short, the mandate of the most recent Supreme Court 
decision lends no clearer guidance to the administration of state 
colleges than the earlier cases concerning procedural due process. 
The “flexible" approach to due process reiterated by the Court 
over the past two decades substantiates the holding (rf the lower 
Court in this matter that, under the peculiar factual circum- 
stances of this case, the administration of Johnson State College 
did not violate the Fourteenth Amendment rights of Plaintiff. 

Similarly, the Court of Appeals for the Second Circuit has 
cleariy rejected a strict, formalistic approach to procedural due 
process. Within this Circuit, it appears that the unique factual 
circumstances of each instance dictate the particular procedures 
that must be employed by a branch of the government to com- 
port with procedural due process requirements. 
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In Sostre v. McGinnis, 442 F.2d 178 (1971), an inmate of 
a penal institutioL contended that his rights to due process were 
violated when an administrator of the prison unilaterally decided 

I to place the Plaii.tiff in solitary confinement. Although the Plain* 

tiff was not given the opportunity to cross-examine any wit- 
nesses testifying against him and was not provided with a formal. 

I trial-type hearing, the Court held that there had not been a 

violation of the due process rights of the Plaintiff. The Court 
held that, since it was a relatively “simpler, more precise” propo- 
sition to determine whether a prison regulation was violated, 
there was correspondingly less need for cross-examination and 
calling of witnesses. The Court contrasted these factual circum- 
stances with those presented in Goldberg v. Kelly. 397 U.S. 254, 
which dealt with the procedural requirements for terminating 
welfare benefits to comport with the due process clause of the 
Fourteenth Amendment. 

In the case before this Court, the issue was crystal clear and 
could not have been simpler. The sole question was whether or 
not the State Laboratory of the State Police would find the device 
taken from plaintiff to be explosive in nature. We submit that it 
would have been a gratuitous and useless act to provide Plaintiff 
with a full hearing when there existed no factual issue whatso- 
ever except the explosive potential of the device. 

Moreover, Plaintiff was made thoroughly aware of the con- 
sequences, in the event the device were determined to be ex- 
plosive; the Findings of Fact clearly show that Plaintiff was ad- 
vised, for a period of approximately two months before his sus- 
pension, that he would be suspended in the event the device 
were fou^ to be explosive. In Farrell v. Joel, 437 F.2d 160 
(1971), in which a Ugh school student challenged his suspen- 
sion from school without a hearing, this Court indicated that the 
students awareness of the probable consequences of the act 
which resulted in his suspension, combined with his notice of 
the rule under which he was suspended, made such a hearing 
unnecessary, 

Peiliaps the most instructive case in this Circuit for our pur- 
poses it Wlnnlck v. Manning. 460 F.2d 545 (1972). In that case 
a college student was temp^rily suspenoed, without a full trial- 
type hearing, for participation in a demonstration that disrupted 
examinations at his college. Approximately three weeks later a 
final hearing was held into the matter before a Dean of the Col- 
lege. after which the student was suspended for one semester. 
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The student brought suit, alleging violation of hit right to 
procedural due process and specifically claiming that he should 
have had the ri^t to cross^xamine witnesses testifying against 
him. The Court held, however, that 

‘*the right to ctoss-examine witnesses generally 
has not been considered an essential requirement 
of due process in school disciplinary proceed- 
ings.” (p. 549) 

No clearer mandate could have been supplied to the admin- 
istration of Johnson State College; althou^ Plaintiff contends 
he was denied the right to cross-examine the chemist at the State 
Laboratory, due process in no way required that such cross- 
examination be allowed. 

II 

EVEN IF THE INITIAL PROCEDURE FOLLOWED bY 
THE COLLEGE WAS CONSTITUTIONALLY IRREGU- 
LAR. THE FULL HEARING ON MARCH 19, 1971 REN- 
DERED ANY SUCH IRREGULARITY MOOT AND OF NO 
EFFECT. 

We submit alternatively, that any procedural irregularities in 
the preliminary suspension of February 11, 1971 were cured by 
the full hearing into the merits in March. Certainly, Plaintiff has 
not contended that the hearing in March in any way divested 
him of his rights to due process. 

It is most significant, in the Winnick case, supra, that the 
Court found that 

“Any procedural irregularities in the preliminary 
suspension hearing were cured by the full discipli- 
nary hearing on June 2, which, in effect, was a 
trial de novo”. 

in 

THE SUSPENSION OF FEBRUARY II, 1971 WAS JUSTI- 
FIED AS AN EMERGENCY MEASURE TO PROTECT THE 
HEALTH AND SAFETY OF THE COLLEGE COMMU- 
NITY; IN PRACTICAL EFFECT IT CONSTITUTED A 
TEMPORARY SUSPENSION. IN FORCE UNTIL THE 
FULL HEARING ON MARCH 19, 1971. 

Even if this Court determines that the procedure followed 
by the College prior to February 11, 1971 did not constitute 
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“sufficient notice and opportunity for a hearing 
appropriate to the nature of the case” Bell v. 

Burson, 402 U.S. 535, 

we submit that the continued presence of Plaintiff at the College 
constituted such a serious threat 

“to the physical well-being of the student himself 
or the safety and well-being of other persons or 
university property", Lafferty v. Carter, 310 
F.Sup. 465 (Wis. 1970), 

that upon learning that the device was indeed explosive in na- 
ture, the College was authorized to remove Plaintiff from the 
campus forthwith. In Stricklin v. Regents of the University of 
Wisconsin, 297 F.Sup. 416 (W.D. Wis. 1969), the Court indi- 
cated that whether or not suspension could legally occur without 
specification of charges, notice of hearing, and hearing, turned 
on “whether the element of danger to persons or property” was 
present. 

Within approximately five weeks of Plaintiff’s suspension, he 
was given the full range of due process rights he demanded in his 
Complaint. The suspension of February 12, 1971, in practical 
effect, was a temporary suspension effective only for the period 
of February 12, 1971 to March 19, 1971. If this Court should 
determine that Plaintiff’s rights to due process were not met prior 
to February 12, 1971, we submit that the administration of the 
College was justified in removing Plaintiff from the College 
premises during the period February 12, 1971 through March 
19, 1971; the College administration reasonably concluded that 
the presence of Plaintiff at the College constituted a threat of 
harm to students and College property. 

IV 

DEFENDANTS CRAIG AND MONTICELLO POSSESSED 
A QUALIFIED PRIVILEGE WHICH INSULATED THEM 
FROM LIABILITY UNDER SECTION 1983. 

The Findings of Fact numbered twenty-one through thirty- 
one, thirty-four and thirty-eight, all of which arc not contested by 
Plaintiff, clearly show that these Defendants were performing 
their official duties in good faith at all relevant times. Under 
these circumstances, the law is plain that there can be no indi- 
vidual liability under 42 U.S.C. § 1983. Curry v. Gillette. 461 
F.2d 1003 (6th Cir. 1972). 
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V 


CONCLUSION 

Defendant College, and Defendants Craig and MonticeUo, 
were hobbled in this matter by the refusal of the judicial system 
of the College to take jurisdiction over this case. Forced to resort 
to their own ad hoc procedures, they were scrupulously careful 
to provide Plaintiff with adequate notice of all steps to be taken 
against him and numerous opportunities to communicate his 
version of events to them. 

Absent a clear mandate from the Court to the College ad- 
ministration showing the precise procedures to be followed, it 
would be patently unfair to characterize the steps that they did 
take as inadequate constitutionally. Conversely, it would in- 
appropriate to find that the treatmc.': received by Plaintiff oper- 
ate to his prejudice. He had numerous conversations with the 
“hearing officer”, in this instance. President Craig; numerous 
opportunities to present his side of the story and almost two 
months’ notice of the consequences in the event the device 
proved to be “explosive” in nature. Moreover, five months after 
the preliminary suspension of Plaintiff, he was afforded a com- 
plete trial-type hearing, with the full panoply of procedural due 
process rights; the record discloses that Plaintiff has continued 
to the present as a student in good standing as a result of the 
procedures afforded him by the College. 




